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Part 1:

Report on the New York State Unified Court System

Filing By Electronic Means Pilot

I.  Introduction

Perhaps no societal phenomenon has had a greater positive impact on the New
York State courts over the last decade than the advance of technology.  Innovations that
seem so commonplace today — word processing, e-mail, electronic research, and
software for case management — have truly revolutionized the way the courts do
business, improving their efficiency, accessibility, quality of decision-making, and
helping them to keep pace with the ever-increasing complexity and volume of case
filings.

In the mid-1990's, yet another innovative technological advance appeared that
promised still more benefit for the legal and court communities — electronic filing of
court documents.  This technology offered the potential for more rapid filing and
service of papers; round-the-clock access to court documents; reduction in paper
handling, service, and storage costs; and greater protection against loss and destruction
of important documents.  In the vanguard among those exploring this potential were
the federal courts, which began pilot programs in 1996.  Also showing interest were a
few states and private vendors, who began their own experiments with electronic filing
at around the same time.

In 1997, the New York State Unified Court System (“UCS”) began to explore the
parameters of the new electronic filing technology for itself, closely examining the
experience of other jurisdictions.  The UCS appointed two advisory committees — one
comprised of court-related personnel and the other of attorneys — to assist it in this
review and in the development of a pilot program offering this service in the New York
courts.  Working closely with these two committees was a third advisory committee, the
Chief Administrative Judge’s Advisory Committee on Civil Practice, which lent its
substantial expertise in legislative and regulatory drafting to help develop the necessary
legislation and regulations to get the pilot underway.

By 1999, the UCS sought authorization for a pilot program to test the efficacy of
electronic filing of court documents in certain selected cases:  i.e., cases filed in the
Commercial Divisions of the Supreme Court of Monroe and New York Counties, and in
the Tax Certiorari Part of the Supreme Court of Westchester County.  The Legislature
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provided this authorization through enactment of chapter 367 of the Laws of 1999 (a
copy of which is attached as Appendix A).  In doing so, however, it imposed certain
special limitations on electronic filing.  No case could be included in the electronic filing
pilot without the written consent of all parties.  Furthermore, the pilot program was
scheduled to expire on July 1, 2002, and the Chief Administrative Judge was required to
file a report with the legislative leadership, the Governor, and the Chief Judge by April
1, 2002, summarizing UCS experience with electronic filing and setting forth proposals
for modification or expansion of the program in the future.

This report has been prepared in response to that mandate.  It summarizes the
experience of the UCS in implementing the “Filing by Electronic Means” (hereinafter
sometimes referred to as the “FBEM”) program over the past three years, and is
comprised of six sections.  This Introduction provides some background information on
the development of electronic filing technology and the UCS interest in its capabilities. 
The second section discusses the advantages presented by use of this technology, while
the third section summarizes the elements of the pilot program.  The fourth section
provides information on the actual operation of the program, including data on its use. 
The fifth describes present challenges to its success, devoting special attention to
concerns about privacy issues.  To this end, it provides a primer on current law in the
area, and details steps the Chief Judge and Chief Administrative Judge have taken to
address privacy and public access concerns.  Lastly, the sixth section of this report sets
forth the UCS recommendations on the future of the program.  These recommendations
principally call for elimination of the requirement that the parties consent to use of
electronic filing; for extension of the pilot program for another three years; and for its
expansion to other case types and locations over that time period.

II.  Advantages presented by electronic filing

As the UCS surveyed the emerging experience with electronic filing in the late
1990's, it looked with particular interest at the federal court system’s experience.  The
federal pilots began in 1996, when two initial prototypes were created: one in the
Northern District of Ohio, which began receiving electronic filings over the Internet in
asbestos cases, and the second in the Southern District of New York (“S.D.N.Y.”)
Bankruptcy Court, which commenced an experiment with electronic filing in a large
Chapter 11 bankruptcy case - the Macy’s reorganization.  By 1999, the federal
experiment had expanded to 20 courts, resulting in an average of 24,000 new cases filed
each month.  By that time, a few other state courts, such as the Delaware Court of
Chancery, had begun to explore electronic filing possibilities as well, as had commercial
vendors who might provide enabling software (e.g., Lexis-Nexis, West Publishing and
Andersen Consulting).  These ventures, however, were well behind the federal courts in
scope and experience.  In fact, the Administrative Office for the United States Courts,
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after looking at the commercially-available software in the field, decided that it was not
sufficiently refined for the courts’ purposes and created its own software, using a
template initially developed by the S.D.N.Y. Bankruptcy Court.

In the experience of these early innovators, electronic filing offered many
advantages to the bench, bar, and public alike.  As articulated in a white paper prepared
for the federal court system in 1997,1 these included:

For litigants and the public:

• Easier filing and reduced costs, plus more flexibility in the time 
of filing (i.e., filing and other access could occur from remote 
locations at any hour of the day);

• Concurrent and immediate access to the same case file;

• Remote viewing of documents through modem connections
(attorneys would not need to leave their offices to find a document
in a file);

• Reduced need for the filing of duplicate paper copies by attorneys;

• Increased public access to case files, including remote access;

• Improved availability of file information, with fewer lost or missing
files or pleadings;

• Automated copying of documents, either at remote locations or at
the court;

• A replacement medium for archival storage, supplanting
microfilm; and

• Ability to view archived files without waiting for retrieval and
reading of microfilm;
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For judges and court staff:

• Immediate access to case documents in the courtroom;

• Portable, simultaneous, and 24-hour access to case files, both inside
and outside the courthouse for judges and other court employees;

• Reduced file-handling, maintenance, and redundant copying;

• Reduced staff time needed for tasks including data entry, pulling
and reshelving files, and copying documents for the public;

• Simplified archiving and file retrieval;

• Secured file integrity and reduction or elimination of misfiled
papers due to automated editing and validity checks;

• Reduced time for dictation and retyping, because text of
transcripts, pleadings, exhibits or briefs can be copied electronically
and inserted directly into documents prepared by the court;

• Simple and quick transfer of case files among courts, chambers and
court units;

• Reduced need for handling duplicate paper copies filed by
attorneys;

• Enhanced quality control for both docket entries and file content;

• Reduced need to assist with public access to case files;

• Enhanced ability to share, annotate, and edit documents through
the use of e-mail;

• Ability to perform full text searches within individual documents
and across an entire file system;

• Potential savings in court office space derived from decreased need
to warehouse hardcopy files; and
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• Reduced or eliminated need for duplicate copies of files.

Attracted by the prospect of realizing such important benefits, the UCS
determined to establish an electronic filing pilot in the New York courts.  Through such
a pilot, bench and bar could, in a controlled setting, gain valuable experience in the
application of new technologies to court processes and inform future judgments
concerning broader deployment of those technologies.

III.  Elements of the UCS Pilot

Once the legislation authorizing the UCS pilot was enacted, both implementing
regulations and software were needed to make it operational.  The three advisory
committees worked closely with a number of parties to draft the regulations2 and to
develop the software.  These included:  the Office of Court Administration Technology
Division and Counsel’s Office; bar associations, including the New York State Bar
Association, the Association of the Bar of the City of New York, the New York County
Lawyers’ Association, and the Monroe County Bar Association; individual practitioners,
including managing attorneys from major law firms in New York City who would be
likely to use the FBEM system and who had experience with the S.D.N.Y. Bankruptcy
Court and the E.D.N.Y. District Court systems; and other major institutional litigants,
such as New York City and the State Attorney General.  

The pilot was designed to explore the usefulness of electronic transmission of
legal papers in three contexts:  (1) filing the initiating papers required to commence a
lawsuit with a court; (2) service of process upon adversaries for the purpose of
obtaining personal jurisdiction over them; and (3) service of interlocutory papers
between parties to litigation.  It would operate in the Monroe County Supreme Court
Commercial Division, the New York County Supreme Court Commercial Division, and
the Westchester County Supreme Court Tax Certiorari Part.

General Details

The technical demands were minimal.  No special gadgetry was required.  The
hardware and software needs for participation were designed to be so modest that most
attorneys would already have all the technical wherewithal required in their offices.3
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The following illustrates generally how the system would work.  In an instance where an attorney/filing

user uses the system to file papers commencing his or her law suit, he or she first drafts those papers as if

in preparation for their filing in hard copy.  Instead of then visiting the County Clerk’s office, however, he
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“commence an action or proceeding”; follow screen prompts to input any necessary background

information, such as the  filing user status and case caption, and then convert the documents to PD F form. 

Finally, the attorney would select the option to send the documents in PDF form electronically to the

website.  A t that point, the papers will have been filed —  without need for the attorney ever to leave his

or her desk or even avail the services of anyone on his or her staff.
5
Under the rules, parties wishing to consent to use of FBEM in an action m ust complete  and file

with the court a formal consent to FBEM .  The consent shall include Internet e-mail addresses for each

attorney of record for the filing party and, where a party is not represented by counsel, for the party

himself or herself.  It also shall evidence agreement to comply with the User’s Manual (prepared by the

Chief Administrative Judge to regulate use of the pilot); shall indicate whether the parties have consented

to service of attachments by e-mail; and shall stipulate that the parties have successfully exchanged test e-
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To participate in the pilot, a person would need first to register with the UCS as 
a designated “filing user.”  See 22 NYCRR §202.5-b(d).  All attorneys admitted to
practice in New York State were eligible, as well as attorneys admitted pro hac vice for
the purposes of an action.  Id. §202.5-b(d)(1).  Self-represented parties were eligible for
filing user status as well.  Once an attorney or party submitted a registration form
(available through the appropriate court clerk), he or she would be assigned a password
and a Personal Identification Number (PIN).  Id., §202.5-b(d)(3).  These two items, when
submitted together, would be deemed to constitute a participant’s electronic signature
and, when employed, bind him or her as if he or she had physically signed the paper
being transmitted electronically.  Id., §202.5-b(f).

Once registered and eligible to participate in the pilot, a filing user in a case
qualifying for FBEM would simply need to draft the documents required for his or her
lawsuit, using any conventional word processor, and submit them to the Internet
website maintained by the UCS for that purpose.4  Documents could be transmitted in
this manner at any time of the day or night.

Participation in FBEM need not originate with the commencement of the case. 
The parties to litigation commenced by conventional means, i.e., with hard copies filed
with the County Clerk and papers served personally upon an adversary, could at any
time convert that litigation into an FBEM case.  They could do this by submitting
consents to FBEM by all parties to the court, which the latter then would have discretion
to approve or disapprove.  22 NYCRR §§202.5-(b)(3), (b)(4); see also, id., §202.5-b(c)
[prescribing content of the consent to FBEM].5

http://e.courts.state.ny.us


mail messages.  22 NYCRR §202.5-b(c).
6
In all cases, whether commenced electronically or by traditional means, the County Clerk would,

upon filing of the initiating papers, provide the filing party with a copy of a Notice Regarding Availability

of Electronic Filing.  22 NYCRR §202.5-b(b)(1).  The purpose of this Notice was to encourage parties to

give consideration to use of FBEM  in the further stages of the litigation.  If the recipient filer were

interested, he or she then would serve this Notice upon the other parties to the case, along with the

initiating papers.
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Commencing an action by filing the initiating papers electronically

Cases included in the pilot (i.e., commercial claims in the Monroe and New York
County Supreme Court Commercial Divisions, and tax certiorari claims in the
Westchester County Supreme Court) could be commenced either by traditional hard
copy filing with the County Clerk or by electronic filing.  Where electronic filing would
be used, the papers transmitted must be accompanied by a completed credit card/debit
card sheet authorizing the County Clerk to collect payment of the index number fee.  22
NYCRR §202.5-b(e)(3).  Where papers were filed in this manner, they would be deemed
to have been filed upon their receipt at the UCS website.  Id., §202.5-b(e)(4).  Not later
than the next business day, the County Clerk would confirm the filing by return e-mail,
including with the confirmation an indication of the index number assigned to the case. 
Id.  Once a paper was filed in this fashion, it would become available to all who access
the website, unless a request for sealing a document were made, and so ordered by the
court.

No other parties’ consent was required before a party filed its initiating papers in
a lawsuit electronically.6

Service of papers to obtain personal jurisdiction in an action or proceeding

Chapter 367 also authorized the use of electronic means for the purpose of
securing personal jurisdiction over a party to a case.  This, in addition to the traditional
means of service for that purpose under Article 3 of the CPLR.  See 22 NYCRR §202.5-
b(g)(1).  Service by electronic means in this context, however, would require the
agreement of the receiving party.  In practice, a party wishing to serve his or her
adversary by electronic means would first contact the latter and ask for such agreement. 
Assuming it were given, the service could go forward.  Under the implementing rules,
the party receiving the service electronically then must, within 24 hours of service, e-
mail the party effectuating service that it has been completed.  22 NYCRR 202.5-b(g)(1).

Service of interlocutory papers by electronic means
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Under the pilot, service of interlocutory papers could be accomplished by
electronic means, provided the serving party secured his or her adversary’s consent to
this process.  With such consent, he or she then could file those papers electronically at
the UCS website, from which he or she would receive an automatic, computer-
generated confirmation of electronic filing.  On the day of filing, the filer also must
electronically send a Notice of Filing such papers to all e-mail addresses of record for
the intended recipients of the papers.  22 NYCRR §202.5-b(g)(2).  Forwarding this
Notice constitutes service upon an adversary.  The Notice must provide the electronic
document number and title of the paper filed, together with the date and time the
document was filed.  Upon receipt of this notice, the receiving party then must access
the UCS Internet site to obtain a copy of the actual paper that was filed.  If the filing
party prefers to utilize existing service methods, such as mail or personal delivery, after
electronically filing the document with the court, he or she could still do so.

No electronic filing of discovery documents

The FBEM program does not embrace the electronic filing of discovery
documents, which are often voluminous and sometimes sensitive in nature.  Discovery
materials are included only if the parties stipulate that they wish this to happen and the
court, by order, concurs.  22 NYCRR §202.5-b(l).

Copyright, confidentiality, and proprietary rights of electronically-filed documents

Submissions pursuant to FBEM have the same copyright, confidentiality, and
proprietary rights as paper documents.  If a party, or even a non-party, is concerned
about the potential abrogation of those rights in any action subject to FBEM, he or she
may apply for an order prohibiting or restricting the electronic filing on the grounds
that such materials are subject to copyright, trade secret or other privacy interests, and
that electronic filing in the action is likely to result in substantial prejudice to those
rights or interests.  22 NYCRR §202.5-b(m).  Interestingly enough, in the two years that
the pilot has been in operation, no one has requested that a document be sealed.

Judicial authority to disallow participation in FBEM

The implementing rules give the presiding judge in each case complete authority
to disallow its conduct as an FBEM case.  See 22 NYCRR §202.5-b(b)(2) [authorizing a
judge assigned to a case in the FBEM pilot program to reject electronic filing for that
case]; id., §202.5-b(b)(5) [authorizing a judge to terminate or modify the application of
electronic filing in a case at any time].

IV.  Use of the UCS FBEM Pilot
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The pilot began in the Monroe County Commercial Division in April, 2000, and
was extended to New York County in November, 2000.7  Data showing use of the FBEM
system since its inception are instructive.  Although the absolute number of cases filed
to date is not large — 21 as of March 28, 2002 in the New York County Commercial
Division — the number of attorneys who have used the electronic filing pilot website
and registered as filing users is significant, clearly demonstrating an interest in the
program and in what it can offer.  There have been more than 35,000 “hits” and more
than 236 practice filings on the website.  In addition, more than 300 lawyers have been
issued user ID’s and passwords that will enable them electronically to file documents.

Moreover, the success of the broader electronic filing programs in the federal
courts demonstrates the promise of electronic filing for all courts.  As of March 1, 2002,
32 of the 196 federal courts are actually making use of such programs, with the
remaining courts expected to join them by 2005.  Implementation of those programs,
coupled with the federal courts’ new case management software, is advancing rapidly. 
Groups of nine courts are scheduled to begin the implementation process every two
months.  Approximately 35,000 new cases are filed electronically each month.

Within the federal courts in New York State alone, the E.D.N.Y. District Court
and the S.D.N.Y. Bankruptcy Court together have produced a total of 53,000
electronically filed cases by March, 2002.  In the S.D.N.Y. Bankruptcy Court, electronic
filing is mandatory for all filings.  In the E.D.N.Y., where it is used for all case types
except Social Security disability benefit appeals, participation is left up to  judicial
discretion.  The federal courts in the Northern and Western Districts of New York are
beginning to install the system, but it will not be operational until 2003.

The implementation of electronic filing in state courts nationally is not very
advanced. While no truly precise data are available to show the extent of electronically-
filed cases in state courts, since the number of participants in electronic filing start-ups
changes rapidly, the best estimate is that there are approximately 100 pilot projects
underway in state courts around the country.  Implementation has taken place on a
piecemeal basis, with some states developing their own systems and others contracting
electronic filing out to private vendors.  Most are only in a pilot phase.  While many
states, such as California, Missouri, Arizona and Colorado, have initiated some form of
electronic filing pilot, these pilots are limited.  For example, in California, there are pilot
programs in the San Diego Superior Court in construction default cases and digital
subscriber lines access cases; in Tulare County, for emergency restraining order
applications in domestic violence and child abuse cases; and in San Francisco Superior



10

Court for the state anti-trust case against Microsoft.  At the same time, the courts for Los
Angeles and Ventura Counties have just begun to explore the possibilities presented by
the technology; while Orange County has suspended its proposed partnership with an
electronic filing vendor, Westfile, due to serious technical challenges in integrating the
necessary software with its own.

Similarly, in Missouri, the major electronic filing pilot, located in Shawnee
County, is limited to civil filings for debt collection cases.  In Arizona, electronic filing is
somewhat more widespread, but the total number of pilot programs is limited to eight,
most addressing small claims matters.  Colorado is seeking to implement a statewide
program but, at the moment, documents may be filed electronically only in selected
civil, domestic, probate and water rights cases in approximately 30 courts.  It is fair to
conclude that electronic filing programs at the state level are still preliminary, although
some progress is being made.  A more detailed summary of the status of electronic
filing projects in the state courts is set forth in the summary prepared by a consulting
firm, WendyTech, which is attached as Appendix C.

To stimulate interest in and familiarity with the FBEM program, the UCS and bar
associations have, from the outset, engaged in substantial outreach to promote
electronic filing to the legal community — providing brief demonstrations, longer (two-
hour) training courses for CLE credit, and presentations addressed to a variety of
audiences describing the advantages offered by the system.  

The UCS has provided three training sessions in Rochester for attorneys and
paralegals in firms that practice in the Monroe County Commercial Division; two
training sessions for the court staff and the tax certiorari bar in Westchester County; 13
training sessions at the courthouse at 60 Centre Street in Manhattan for attorneys and
support staff, and two training sessions at individual firms.  Judges and court staff have
met with the litigation departments at a number of leading New York City firms to
explain and demonstrate the system.  These firms include:  Cleary Gottlieb Steen &
Hamilton; Solomon Zauderer Ellenhorn Frischer & Sharp; Dewey Ballantine; Sullivan &
Cromwell; Leboeuf, Lamb, Green & McCrae; Willkie Farr & Gallagher; Skadden Arps
Slate Meagher & Flom; Covington & Burling; Kramer, Levin, Naftalis & Frankel; and
Blank, Rome, Tenzer & Greenblatt.

In addition, the courts have reached out to bar leaders, providing a summary of
the program and a demonstration of its capabilities to members of the State Bar
Commercial and Federal Litigation Section, the New York County Lawyers Association,
the Association of the Bar of the City of New York, and the Duchess and Monroe
County Bar Associations.  Recently, the Chief Judge and the Chief Administrative Judge
sent a letter to the presiding partners of over 50 major commercial law firms in New
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York City, urging them to participate in the FBEM program.  The response to date has
been encouraging.

Attorneys who have used the FBEM program have been uniformly enthusiastic
about its capabilities.  Paul Aloe, a partner with Rubin Baum, who has filed three pilot
cases, stated to a New York Law Journal reporter in December, 2000, after he had filed the
first FBEM case: “This is going to revolutionize the way cases are handled.”8  He added,
“Many people will probably not appreciate electronic filing until they use it, but once
they do, they won’t be able to imagine doing it any other way.”9  Henry Kennedy, the
Managing Attorney for Willkie Farr and Gallagher, recently told the same reporter that
only the existence of the FBEM program allowed him to file a time-sensitive case shortly
after the terrorist attacks on September 11, 2001, when the courts were physically
closed.10  With Mr. Kennedy’s colleagues scattered all over the city, working on their
computers at home, the attorneys and paralegals were able to piece together the
necessary documents to file the notice of petition and petition, and obtain proof that
they had been received.

Kathleen Farrell, the Chief Clerk of the S.D.N.Y. Bankruptcy Court, told the same
reporter that because of her court’s electronic filing capability, they did not lose a single
document as a result of the attacks, and litigants and court personnel were able to file
and retrieve papers within two days of September 11th, even though the courthouse,
located approximately four blocks from Ground Zero, was unable to open until the
following Monday.  They also were able to help attorneys whose offices were in the
World Trade Center to recreate complete case files.

The activity on the website, the registration of more than 300 attorneys, and the
level of attendance at demonstrations of the program at bar association and firm
meetings, reveal that there is significant interest in the advantages that the electronic
filing program offers.  Nonetheless, participation in the program to date has fallen short
of expectations.  What explains this?

V.  Impediments to the Broader Use of FBEM

As revealed through discussions with judges, attorneys, and others involved in
the pilot, the primary impediment  to the broader use of FBEM has been the mandatory
consent requirement.  This requirement permits attorneys to opt out of electronic filing
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without first exploring the pilot or providing reasons why they cannot participate even
in the limited universe of Commercial Division cases.  Reasons given for not
participating include a reluctance to try a new system for filing documents different
from the existing process for paper cases; a discomfort or lack of familiarity with
computer technology; or a concern about placing the details of their clients’ disputes on
the Internet — even if the paper file might otherwise be available for public review at
the courthouse or if it is likely that it will find its way to the Internet by another means.11 

A.  The Mandatory Consent Requirement

The Commercial Division judges in New York and Monroe Counties have
informed us that when they encourage attorneys to convert an existing paper case to
electronic status or to consider filing a new case electronically, they often find it difficult
to get agreement among the parties.  The requirement that all parties consent in writing
before a case can be filed electronically thus presents a significant impediment to the
advancement of the FBEM program.  While one or more persons in a multi-party case
may be enthusiastic about electronic filing, another party may simply refuse to
participate, thereby preventing the creation of an electronic case. Also, as with virtually
every issue in litigation, negotiating the consent can take on a life of its own.  As a
result, many cases for which electronic filing is appropriate never make it into the pilot
program.

B.  The Risk Averse Nature of the Legal Profession and the Fear of Technology

Attorneys will sometimes jokingly tell their friends that the reason they did not
become doctors was their fear of blood, and go on to say that they did not become
business persons because they were risk averse by nature.  There may be real truth in
this last statement.  An attorney’s job is to anticipate every possible problem that could
affect a transaction or the conduct of litigation.  With such a problem-seeking
orientation, he or she often may be loath to try anything new — especially when dealing
with a process as important as the filing of court papers.  Although attorneys will
readily admit that the existing process for the filing and service of paper documents can
be time-consuming, expensive, and far from ideal, they at least know that process well,
and may take comfort in its familiarity.  At the same time, they likely worry that,
whatever its merits, if they make a mistake using the electronic filing process, they
might prejudice their clients’ interests.
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In addition, like many other people, attorneys often fear technology with which
they are unfamiliar.  Although many, perhaps even most, attorneys may have mastered
the use of word processing, computerized legal research, facsimile transmission of
documents, and e-mail, not everyone feels fully comfortable around a computer. 
Concerned that a mistake in filing could create difficulties, many of the same attorneys
may be loath to commit themselves to the electronic filing of critical documents.  This,
notwithstanding that more and more governmental and commercial functions are
shifting to electronic communication and data exchange.12   Nevertheless, while many
federal and state agencies, such as the IRS and the New York State Department of
Taxation and Finance, have accepted electronic filings for the past five years, attorneys
are likely to continue in the paper filing mode until pushed to do otherwise, despite the
cost, speed, and organizational advantages that electronic filing provides.  

Aware of attorneys’ reticence based on risk aversion and fear of new technology,
the court staff and judges who have worked on the FBEM pilot have gone out of their
way to assure potential participants that the process is “customer-friendly.”  Judge
Thomas Stander, who presides over the Monroe County Commercial Division, tells all
attorneys when he conferences cases that he and his staff will be as helpful and flexible
as possible to encourage counsel who might want to try the electronic filing system to
do so.  Recently, Patricia Seely, an associate with Cusik, Hacker & Murphy in Latham,
New York, told Tamara Loomis, the technology reporter for the New York Law Journal,
that the courts were “amazingly accommodating” when she filed her FBEM case.13

The UCS stands ready to assist attorneys in utilizing the FBEM system by
providing training programs, the opportunity to file practice cases on the FBEM
website, and one-to-one assistance over the phone or in person.

C.  Privacy/Public Access Concerns

Concern for the privacy of information contained in court documents posted on
the Internet is probably the major reason given by attorneys who have attended training
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sessions on FBEM, to explain their reluctance to file cases electronically.  The UCS
recognizes that this concern is a serious one.  However, the need to address legitimate
privacy concerns must be juxtaposed against the equally compelling interest in public
access to court records and to the court system.  To address the privacy/public access
concerns involving both paper and electronic case records, Chief Judge Judith S. Kaye
recently announced the appointment of a Commission on Public Access to Court
Records (“the Public Access Commission”), chaired by the eminent First Amendment
expert, Floyd Abrams, a partner at the law firm of Cahill, Gordon & Reindel.14  The
appointment of the remaining members of the Public Access Commission will be
announced shortly, and it is expected that the Commission will issue a report and
recommendations by next spring.

In developing its policy, the UCS will consider the degree to which existing rules
regarding public access to court records and limitations on such access apply without
modification to electronic court records, and whether additional refinement or
clarification is necessary or warranted.  The traditional rule for public access to court
records is that, unless otherwise restricted by law, court records are deemed to be open
to the public.  This right of access is afforded by New York State and federal common
law, New York State statutes, court rules, and the United States Constitution.  It is not
an absolute right, however.  Access may be limited to protect competing interests, such
as the needs of law enforcement, the protection of proprietary interests such as trade
secrets, and the protection of legitimate privacy interests.  Indeed, a number of statutes
and rules set limitations and provide guidance with respect to court records and
proceedings that are deemed private or confidential.  

Although the introduction of electronic and Internet access to court records
warrants a close look at the privacy implications of having case records that may
contain sensitive information available at a keystroke (and manipulable in ways not
previously considered), both the public interest in open access to court records and the
existence of statutory, regulatory, and judicial safeguards to limit access to sensitive
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information should be kept in mind.  The following is a short primer on the law
regarding public access to court records and competing privacy interests, which we
hope will be helpful in sketching the contours of the public access/privacy debate.

Common Law and Statutory Rights of Access to the Courts

Both New York statutory and common law create a presumption that civil case
records and proceedings are to be open to the public.  Section 4 of the Judiciary Law
requires the sittings of the courts to be public15; and sections 255 and 255-b of the
Judiciary Law,16 the judiciary’s analogue to the New York State Freedom of Information
Law (“FOIL”),17 require that docket books and court records be public.

Numerous cases emphasize the value to be placed on open court proceedings
and records.  In Westchester Rockland Newspapers v. Leggett, the Court of Appeals
summarized the many salutatory purposes that such openness offers in the context of a
criminal case:  i.e., protecting the accused from “unjust persecution by public officials,”
insuring justice for the accused and “instill[ing] a sense of public trust in our judicial
process.”18  More recently, this view was echoed by the First Department in a civil case,
Danco Laboratories, Ltd. v. Chemical Works of Gedeon Richter, Ltd.,19 where the Washington
Post sought to obtain access to previously sealed court records in a commercial dispute
involving the manufacturer of an abortifacient drug, RU-486, regarding its possible
distribution and sale in the United States.  The court noted that the public’s interest in
access to court proceedings and records often is as strong, or stronger, in civil cases than
it is in criminal cases.  Quoting from the Third Circuit’s opinion in Republic of the
Philippines v. Westinghouse Electronic Corp.,20 Justice Tom stated: ‘the bright light cast
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upon the judicial process by public observation diminishes the possibility for injustice,
incompetence, perjury, and fraud.  Furthermore, the very openness of the process
should provide the public with a more complete understanding of the judicial system
and a better perception of its fairness.’21

The United States Supreme Court clearly has endorsed this view, stating that the
sunshine provided by open access to court proceedings and records enhances trust and
confidence in the judiciary by preventing secret government overreaching or abuse, and
permitting all to see that the process used to resolve disputes is fair and even-handed.22 
To foster such openness, in 1989, a new section 216.1 was added to the Uniform Rules
for the Trial Courts (22 NYCRR §216.1), creating a presumption of public access to
records filed with a court, and prohibiting sealing except upon a written finding of good
cause.23

The right to open court proceedings or records is not absolute, however.  It may
be limited by statute, regulation, court order, or common law to protect important
competing interests.  Thus, although sections 255 and 225-b of the Judiciary Law and
section 216.1 of the Uniform Rules for the Trial Courts confer upon the public a right
under New York law to inspect and copy court records, this right has been limited by
numerous statutes providing for the confidentiality of records in certain matters, often
to protect the privacy of the participants in such cases as matrimonial proceedings24,
proceedings involving children25, and proceedings brought under the Mental Hygiene
Law, 26 to state but a few.

Furthermore, the courts may, in individual cases, decide to seal all or part of a
record, upon their own initiative or upon an application by a party.  Section 4 of the
Judiciary Law confers upon judges the discretion to exclude from public view matters
in proceedings involving “divorce, seduction, abortion, rape, assault with intent to
commit rape, sodomy, bastardy, or filiation.”  Moreover, “[t]he inherent power of
courts to control the records of their own proceedings has long been recognized in New
York . . . . . and this power does not depend on statutory grant but exists  independently
and ‘inheres in the very constitution of the court’ . . . . “  In Re Dorothy D., 49 N.Y.2d 212
(1980) [citations omitted].  
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It should be noted that cases filed electronically in the FBEM pilot are subject to
the same confidentiality rules as other cases.  In addition, the regulations governing the
FBEM program clearly state that a party seeking to seal an electronic record to protect
copyright, trademark, or privacy interests may apply for a protective order sealing all or
part of a document.27 

The federal courts similarly recognize a right of public access to court records.  In
Nixon v. Warner Communications, Inc., the U.S. Supreme Court squarely recognized a
federal common law right to access judicial records, stating that “[I]t is clear that the
courts of this country recognize a general right to inspect and copy public records and
documents, including judicial records and documents.”28  However, as with New York
jurisprudence, the right is not absolute.  The Court observed that “[e]very court has
supervisory power over its own records and files,” and that access should be denied
where court files might become a vehicle for improper purposes, such as promoting
scandal by revealing embarrassing information or serving as “reservoirs for libelous
statements for press consumption.”29

First Amendment Right of Access to the Courts

The First Amendment to the United States Constitution, designed to promote
broad dissemination of information, has been interpreted to require basic openness in
the functioning of the government.  A line of Supreme Court cases holds that the First
Amendment requires that government proceedings be open to the public, but all of
those cases deal with access to aspects of a criminal trial.  In Richmond Newspapers, Inc. v.
Virginia,30 a plurality of the Court held that the First Amendment guaranteed the public
access to criminal trials.31  The Court later extended this right of access to jury selection32

and pre-trial proceedings in criminal matters.33

Recognizing that the right of access to criminal proceedings is not absolute, the
Court, in Globe Newspaper v. Superior Court,34 held that a state may prohibit access to
criminal proceedings if “the denial is necessitated by a compelling governmental
interest and is narrowly tailored to serve that interest.”35   In a subsequent case, Press
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Enterprise Co. v. Superior Court36 (“Press Enterprise II”), decided in 1986, the Court
articulated a two-pronged test to be used to determine whether a First Amendment
access right exists to aspects of a criminal trial: (1) whether the record or proceeding has
“historically been open to the press and general public” and (2) “whether public access
plays a significant positive role in the functioning of the particular process in
question.”37

The Court has not gone on squarely to address whether the First Amendment
right of access to criminal trials extends to civil proceedings, although several lower
courts have taken this view.  For example, in Publicker Industries, Inc. v. Cohen,38 a case
involving an attempt by two newspapers to gain access to a hearing at which
confidential business information could be revealed in the context of a proxy fight, the
Third Circuit held that the First Amendment provides the press and the public with a
right of access to civil proceedings.39  The party seeking to close a hearing to protect
confidential information or to seal a transcript has the burden of “showing that the
material is the kind of information that the courts will protect and that there is good
cause . . .” [for the restriction].40  In order to show good cause, one must prove that the
disclosure will result in a clearly defined and serious injury to the party seeking to
maintain confidentiality.41

Despite the evolution of a line of jurisprudence addressing public access to court
proceedings, there is no Supreme Court ruling clearly speaking to whether the First
Amendment requires access to court documents that form part of the record.  A few
courts have noted that the logic articulated by Press Enterprise II would seem to apply to
at least some categories of court documents.  The Seventh Circuit, in In re Continental
Ilinois Securities Litigation, held that there was a First Amendment right to a special
litigation report prepared in connection with the shareholders derivative suit at issue.42 
In Associated Press v. United States District Court,43 the Tenth Circuit held that the First
Amendment right of access to criminal trials also applies to pretrial documents and
filings, because, in the court’s view “[t]here is no logical way to distinguish between
pretrial proceedings and the documents filed in regard to them.”44  This is an open issue
which must be resolved by the Supreme Court in the future.
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The Constitutional Privacy Right

The United States Supreme Court has held that the government has an obligation
to protect privacy where it possesses personal information in government records.  In
the leading case, Whalen v. Roe,45 the Supreme Court addressed whether the right to
privacy established in Griswold v. Connecticut,46 Eisenstadt v. Baird,47 and Roe v. Wade,48

relating to decisions about one’s body, sexual conduct and  health, extended to issues
involving personal information.  In Whalen, the issue was whether a record-keeping
system devised by New York State to keep track of prescriptions for addictive drugs
infringed upon a citizen’s right of privacy in certain personal information.  The court
declared that the constitutionally-protected right to privacy extended to two types of
interests: (1) “decisional privacy,” defined as “independence in making certain kinds of
important decisions;” and (2) “informational privacy,” defined as the “individual
interest in avoiding disclosure of personal matters.”49  Tellingly, the Court then went on
to comment:  “We are not unaware of the threat to privacy implicit in the accumulation
of vast amounts of personal information in computerized data based on other massive
government files . . . . The right to collect and use some data for public purposes is
typically accompanied by a concomitant statutory or regulatory duty to avoid
unwarranted disclosures . . . . [I]n some circumstances that duty has its roots in the
Constitution.”50

The Court underscored its decision in Whalen by holding in Nixon v.
Administrator of General Services51 that President Nixon had a privacy right in records
relating to his private communications with his family.  Since then, however, the Court
has done little to provide further elaboration of a constitutional right of informational
privacy.  Interestingly, the Court did note, in a later case dealing with a request by
journalists for access to a defendant’s FBI rap sheet pursuant to the federal Freedom of
Information Law, U.S. Department of Justice v. Reporters Committee for Freedom of the
Press,52 that a person had a legitimate privacy interest in information that is publicly
available by other means, but is “practically obscure.”  However that case dealt only
with the interpretation of the “personal privacy” exception to the federal FOIL.53   
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In sum, while courts have set forth the general parameters for addressing the
tension between the public access versus privacy interests in context of court records
and proceedings, there remains much room for discussion, discretion, and policy
development.  The time is ripe for a thorough review of the privacy/public access
debate in New York.  The Public Access Commission, comprised of stakeholders
representing a full range of views in the privacy/public access debate, will provide the
UCS with recommendations to help ensure transparency with respect to court records
yet protect legitimate privacy interests for all types of cases.  That examination will be
more productive and meaningful if the courts have a broader base of actual experience
with electronic filing and the placement of case records on the Internet. This can best be
facilitated through an expansion of the FBEM pilot and the introduction of greater
flexibility in its implementation.

VI.  Reauthorization and Expansion of the FBEM Pilot until July 1, 2005

After careful study of the ongoing pilot program and extensive consultation with
bench, bar, technology experts, and others in New York and in other jurisdictions, the
UCS proposes to modify and expand the pilot for three years commencing July 1, 2002. 
Attached, as Appendix D, is a draft of legislation that would implement our proposal.

The most important element of our proposal is its call for elimination of a
requirement — part of the current pilot — for written consent by all parties to a case
before it may be subject to electronic filing.  As noted above, the mandatory consent
requirement has significantly limited attorney participation in the program. 
Elimination of this requirement will free attorneys willing to participate in the program
from having to negotiate to persuade their adversaries to participate as well.  It will
signal that electronic filing is encouraged in the designated pilot jurisdictions; and it
also will give the UCS an opportunity truly to test the electronic filing process, to assess
its limitations and strengths, and to evolve a suitable set of procedures to govern its use. 
In lieu of the mandatory consent requirement, we propose that, in the pilot jurisdictions,
there be a presumption that cases will be filed subject to FBEM, absent a demonstration
by a litigant and a determination by the judge that participation in the electronic filing
program is not feasible or will impose hardship.  To provide a framework for the
uniform consideration of requests to opt out of the pilot, the UCS will issue appropriate
guidelines and criteria for judges.  These guidelines will include safeguards against
imposing electronic filing in inappropriate cases and will set forth procedures and
parameters for considering requests to opt out.54
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We further propose that the pilot be expanded, with a focus on cases that are
particularly well-suited for testing electronic filing.  As noted earlier, the pilot has
gained significant momentum in the Commercial Divisions in New York and Monroe
Counties in recent months, and those programs certainly should continue.  Along with
them, we propose that the pilot include Commercial Division cases in all seven counties
where a Commercial Division of Supreme Court is now or soon to be operational —
Erie, Monroe, Albany, Westchester, Nassau, Suffolk and New York Counties.

The Court of Claims also is very well-suited for testing electronic filing.  Its
jurisdiction and procedures are fairly well-defined, and our initial discussions with the
Clerk of Court of Claims, representatives of the Court of Claims’ bar, and the Attorney
General’s office, indicate an active interest in exploring the benefits of electronic filing. 
We therefore propose that the pilot be expanded to include cases filed in the Court of
Claims. 

In the same way, tax certiorari cases also seem well-suited to electronic filing, and
members of the tax certiorari bar have expressed an interest in electronic filing.  We
therefore propose that the Westchester County tax certiorari pilot be continued and that
a similar pilot be undertaken to include tax certiorari cases in New York City.

Finally, we have had a number of requests from members of the tort bar for
inclusion of Supreme Court tort cases in the electronic filing pilot.  The tort attorneys
most interested in electronic filing include those who handle complex multi-party or
mass tort cases — in which electronic filing already has elsewhere been shown to be
helpful in streamlining case management in myriad ways — and those practicing in
relatively rural areas, where the filing and service benefits (i.e., reducing travel and
costs) of electronic filing are particularly appealing.  Based on these requests, we
propose that the pilot include selected (multi-party or mass) tort claims in Erie,
Sullivan, and Suffolk Counties, as well as in New York City.

The elimination of the mandatory consent requirement and careful expansion of
the pilot as proposed above will give the UCS an opportunity to test electronic filing
and to examine and address any concerns about the process so that, at some future
point, an informed determination can be made about whether and how to implement
electronic filing more broadly.
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During the three-year term of the pilot, the Public Access Commission will
deliver its final recommendations and the National Center for State Courts will issue
formal guidelines and recommendations on access to state court records.  This will
inform the UCS as it seeks to implement its own guidelines governing public access to
all state court records; and, because of their overlap with the next stage of the electronic
filing pilot, will better help us to structure the pilot so that it can serve its overall
mission to test the suitability of electronic filing in the New York courts.  We believe
that the final set of public access/privacy guidelines will further public trust and
confidence in the judiciary; protect citizens’ privacy interests; and provide consistency
of  treatment of court records throughout the state.

As all three branches of New York State government contemplate the future, it is
clear that more and more business between State residents and their government will be
done on an electronic basis.  Currently, a resident can pay his or her taxes by electronic
filing, renew a driver’s license electronically, and even obtain copies of important
records electronically.  Computer-based interactive transactions provide individuals
with rapid, cost effective access to government services from virtually anywhere.

We must recognize the future as it comes upon us, and take advantage of the
many benefits that electronic filing offers.  To understand the range of these benefits, we
need go no further than to reflect upon recent experience with disaster recovery in New
York City, which so dramatically reminds us of the fragility of paper records.  Electronic
records can be transmitted when a courthouse is closed or inaccessible, are vastly
cheaper to store, and can be reassembled from an off-site storage area — immediately, if
necessary.

We feel confident that, with continued outreach, training, and one-to-one
assistance, the interest in electronic filing can only grow — especially since New York
attorneys already are beginning to file electronic cases in significant numbers in federal
courts in New York State and the UCS software is very similar to that employed by the
federal courts.  By permitting an expansion of the case types and locales for which
electronic filing would be available, attorneys around the State will have an opportunity
to sample the UCS system and experience its benefits for themselves.

Indeed, it is only if the pilot is permitted to move forward that the courts will be
able to address practical problems and to confront the privacy/public access issues and
other concerns that have been raised.  Continuing to limit this pilot will not make the
issues go away.  It is inevitable that electronic filing will ultimately become the standard
by which the business of the courts is conducted.  With enactment of chapter 367 three
years ago, New York took a first tentative step in this direction.  The pilot must be
continued and expanded if we are to draw meaningful lessons that will help us together
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to shape the future of litigation in this State.
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Part 2:

Report on the New York State Unified Court System

Filing by Facsimile Transmission (“Fax”) Pilot Program

In 1999, to facilitate the filing of court documents on a rapid basis, the New York
State Unified Court System (“UCS”) sought legislative authorization for a pilot program
to test the use of fax filing in selected locations for certain types of cases.  The
Legislature authorized such a program through enactment of chapter 367 of the Laws of
1999, providing for filing by fax in the Commercial Divisions of the Monroe and New
York County Supreme Courts, the Court of Claims, and the Suffolk County Supreme
Court.  The cases subject to fax filing were limited to commercial cases, tax certiorari
claims, mental hygiene and conservatorship proceedings, and cases against the State of
New York. The same legislation also authorized a second pilot program permitting
electronic filing of court documents in cases selected.  Our experience with the
electronic filing pilot is summarized separately in Part 1 of this report.

Chapter 367 amended CPLR 304, dealing with the commencement of an action;
CPLR 2101, dealing with the form of papers; CPLR 2103, dealing with service of papers;
CPLR 8023, dealing with the payment of fees by credit card; and section 212(2)(j) of the
Judiciary Law, also dealing with the payment of court fees by credit card.55

The fax filing experiment has worked extremely well.  A total of 7,781 cases were
filed by fax during the course of the experiment, which began in May 2000 after the
promulgation of implementing regulations.56  During the course of the experiment,
1,978 cases have been filed by fax in the Court of Claims;  400 cases in the New York
County Commercial Division, 30 cases in the Monroe County Commercial Division; and
5,403 cases in Suffolk County. 

Attorneys have expressed to court personnel their satisfaction with the speed
and convenience that filing by fax offers.  A brief summary of the experiment in Suffolk
County will be illustrative of the benefits that this technology can provide.  The Suffolk
County Supreme Court regularly processes applications under the Mental Hygiene Law
from both public and private hospitals.  During the term of the pilot, more than 300
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mental hygiene cases were handled by fax, giving the parties in these often urgent cases
the ability to communicate with the court right away.  Similarly, over 600 orders to
show cause were filed in guardianship proceedings during that time period — 90% of
them were filed by fax.  In tax certiorari claims, over 4,600 filings were received during
the term of the pilot, most of which made use of the fax machine.

The bar has indicated its satisfaction with this program and would like to see it
expanded. Given the growing interest in the use of this technology to file or serve
papers, the UCS is requesting that the fax pilot be reauthorized for three more years
until July 1, 2005 and be expanded to permit fax filings in all Supreme Court and Court
of Claims cases.
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